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Desr ~ir: lie: Tncorporstion of title insur-
ance companies under Article
13022, as amended; povwers and
duties of the Board of Insur-
ance Commissioners to prescribe
rates and polioy forms for title
insurance risks outsidie of Texes;
deposits and reserves reguired
ol such companies; their liabil-
ity for franchise taxes; filing
fees reguired; eligibility of
property to be recelved ln pay-
ment of capital stock and sur-
plus,

We have your letter of recent dete requesting the
opinion of this department on the above subjects, which let~
ter sets out elght separate questions., We also have your
supplemental request meking certain additions end explena-
tions in connection with question 7 and adding a ninth ques-
tion, which question No. 9 is divided into twelve subheads.

Your original opinion request reads in part as fol-
lows:

"This i1s the first title insurence company
attempted to be formed under Article 13028 as
amended {(Acis 1929, 41lst Leg., Reg, Sess, D,

77, Ch. 40O as amended by Acts 1931, i4i2nd leg.,
Reg. Sess. Ch, 269 and by Acte 1933, 43rd Leg.,
Reg. Sessg, p., 750, Ch. 222). For our guidance
in the incorporetion, licensing, examination and
regulation of this company, es wkll as similaer
ones whioch may be incorporated in the future and
companies which came under the new legislation
above clteld upon its enactment, we requeat your
opinion upon the followlng points in oconnsction
with the construction of Article 1302a as it

now stands: "

Your questions are hereinafter stated and answered
individuslly,

Question No. 1 reads as followsj
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"Does this Board have the legal power and
duty of preasribing policy forms for use in
writing title insurance outeide the State of
Texas by companies operating under Article
1302at®

We essume that your phrese "title insuraence outside
the state™ means title insurance contracts maede outeide the
state on property outside the state.

Seotions Nos, 3, 4 and 5 of Article 1302a read as
follovwss

"Sen. 3, Corporstions so formed, as well
as foreign corporetions eand those created under
Subdivision 57, Article 1302, of the Revised Stat-
utes of 1925, or under COChepter 18, Title 78, Re~
vised Statutes of 1925, or any othery law in so
far as the business of either may bhe a titls in-
surance business, shull operate in Texas, under
the control and supervision and under suoh uni=
form rules and reguletions as to forms of poli-
cies and undemriting contracts and premiums thare~
. foar, 88 may be from tims to time prescribed by the
Board of Insurance Commissioners of Texas, a
no Texes or foreign corporation, whether lnecor-
porated under this act or any other law of the
State of Texas, shall be permitted to lasue any
title polioy or mortgage certificate ar under-
writing oontrast on Texes property other than
under this act and under sueh rules and regule~
tions, No poliey of title insurance of guarentes
of any character on Texas titles 2hall be issued
or valid unless written by a corporetion comply-
ing with ell provisions of and authorized ox
qualified under thls act, DBefore any rate (ro-~
vided for herein shall be fixzed or o ed, Tea~
sonable notice ahall issue, and 2 hearing afford.-
ed to the companisa affectsd by this aot, Every
company doinsg business under this aet shall file
with the Board of Insurance Oommlssioners the
form of guarasntee certifiocate, mortgage poliey
or any policy of title insurance before the same
shall be issued, and the form must be approved
by the Boerd, and be uniform as to all compsanies,
Undsr no circumstances mey & use an

O un the saome & ave heéen approve :
Eé EEE‘

"The Board ef Insurence Commissioners shall
have the right and it shall be its duty to fix
end promulgate the rates to be charged by ceor-
poretions created or operating hereunder for
premiums on policlies or certificates and under«
writing contrects, -The rate fixed by the Bosrd
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shall be reasonable to the publie and non-confis.
catory as to the scompany, For the purpose of
aollecting datea on which to determine the proper
rates to be fixed, the Board shell have the

right to reguire the companies operating in
Texcs to sublit such information in such form

as it may deam proper, all infoarmetion es to

loss experience, expense of operstion, and other
material metter for its consideration,

"Rates when once fixed shall not be changed
until after a public hearing shall be had by the
Board, after proper notice sent direct to all
companies interested in writing this business,
and after publie notioce in such mannsr as to
give fair publieity thereto for two weeks in ad-
vance, The Board must ocall suoch hearing to con-
8ider rate changes et the reggest of & oompany
writing title insurance, or the Board thinks
that & change in rates may be proper. Aay com=-
peny or other person interested, feeling injured
by eny action of the Board with regard to rates,
shall have the right to file a suit in the Dis-
triot Court of Travis County, within thirty days
after the Board hes made sush order, to review
the action, in which suit the court may enter a

udgnent eorrecting the Bosrd's order and fixe
ng such rates es may be proper, or affirming
the sction of the Board, Under no circumstanses
shall any rate of premium be cherged for poli-
cies or underwriting ocontraocts 4ifferent from
thore fixed 4nd promulgated by the Bosrd, or
thoee fixed in s final jJudgment of the court

83 herein provided, :

“Sec, 4. Corporations orgenized under the
laws of any other State shell be permitted to
do business in this State on exmotly the seme
basis end subject to the same rules, regule-
tions =sA4 prices and supervision es fixed foar
Texans corporations,

"Jec, 5., Any foreign or domestle corporaw
tion issulpg any form of policy or underwrit-
ing contracts or charging any premium rates to
the public on either owners' or mortgagee's
certificates or underwriting contracts on Texas

ropertiss other than forms and rates prescribed
Ey %Ee Board of Insurance Commiesioners, here=
undey, shall forfeit its right to do business
in Texas; but thds shall not be construed ss
intended to require the oharge mede by one
title insurance company, qualiried to do busi~
ness under this aot and doing a general title
insurence businees for the publie in this State,
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for reinsuring or underwriting all or any part
of the businees of another such company, to de
the same as the charge to the public,” (Emphasis ours)

‘In the case of New York Title & ﬁortgago Company v.
Tarver, 51 Fed., {24) 584, a three judge Federal court in con-
struing Article 1302a held as follows:

"That said Title Insuranoe Act is held to
only relate to and &ffect form of policies and
premium rates of such insurance, eto, within
the state of Texas, the doing of husfnssa with~
in the state of Texas; not to be extra-terri-
torial in 1te effect, and same cannot affect the

. form of policiss in use by eomplainants in other
states than the state of Texas ¢r ratesz of pre-
mium charges on policies written ocutside the
stdte of Texas not to be performed within this
state., The state of Texas has the power to say
what kind of title insurance busineas shall be
pexyforngd in the state cf Texms, DBothwell et
2l. v, Buckbee, Mears Co., 275 U. S, 2 T&, 48 S,
Ct, 124, 72 L. B4, 277, _

This opinion was written on a motion for an iatere
leocutory injunction, end the court's order was sustained by
. the Supreme Court of the United Statez in s memoraadtur opin-
ion reported in 76 L. Bd, 922,

The last sentence ip the first paragraph of Seoticn
3 above emphasized if standing alone might be Mroad encugh
to cover policy forms used outside of this State in connec-
tion with out of atate property, But the statute should be
sonstrued from its four corners, In the oese of Commeroiasl
Standerd Insurance Campany v, Board of Insurance Commission~
ers, 34 S, W, (24) 343 (error refused), the eocurt said:

"The Board csn exercise only the authority
conferred upon it by law in cléar and wmmistake
able terms and will not be deemsd to be given
by implication nor can it bhe extended by infere
ence but must be striotly eonstrued.”

Your question No. 1 48 answered in the negative,
Your question No, 2 reads as follows:

"Does this Board have the legal power and
du:{ of presciribing premium rates at which com-
panles operating under article 1302a shall write
title insurance risks ocutside of Texams?®

~ We sasume that your ase "title insurance risks
outside of Texas™ means title insurance contraocts made ot~
side the State on property outside of the State, '
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You will note that Seoction 5 of Article 1302a pro-
vides & penalty (forfeiture of right to do btusiness in Texss)
for any corporetion ocharging rates other than those prescrid-
ed by the Board on policiea an Texas property. It provides
" no penalty for charging rates not so approved on property
cutaide of Texss. For this reason and for the reasons set
out under question No, 1 your second question 1s snswered in
the negative.

| Your question No. 3 with subdivision (¢) thereof
omitted reads as follows:

"With respest to the deposit of oash or
securities, required by Seotion 6 of the Aot
equal to one-~fourth of the authoerirzed capltai
of the corporation: (a) Should this deposit be
conaidered & part of, or required in addition
to, the e=pital stock of the Company? (b) In
Section 6 the deposit is required to be kept
‘with the 85%35 wroas%rx or such other deposi-
tory as may be pamed by suok corporation and ap-
proved by the Board of Insursnes Comuissionerst,
whereas in Section 2 as amended the companies
arse granted certain privileges with reapect to

. investment of portions of their capital stosk
in abstraoct plants in excess of 50% of the capl-~
tal. stook, provided that they malntain 'with
the cggggssioner of Insurafpn' the maximum de-
posi " n sacurities as provided in
Section 6, WiLll this apparent conflict be met
by keepinz the deposit under the joint control
of the State Treessurer and of this Board?. . .
(&) Can the securities in this deposit lawfully
consist of real estate, or notes or other obli- -
gations secured by lien upon real estate, in Texas
or other states where the company is aamitted to
operate, or both in Texsz and other states?®

Subsegtion (e) of this question is net answered,
sinoce your supplemental letter directs that it be amitted,

Seotion 6 of Articie 1302a reads as follows:

"All corporations, domestic and foreign, write
ing title or mortgagee pclioies or unﬂerwritiag
contracts must at all times have and keep on dew-
poeit with the State Treasury or sach other de-
pository as may be named by such ocorporation and
approved by the Board of Insurance Copmissioners,
elther cash ar first mortgage notes or such other
securities as ere now admissible for investment
by life insurance compenies under the laws of
this Btete, to an amount equal to one~fourth of
the anthar{zed sapital of sueh corporation; pro-
vided, however, that such deposit shall in ne
event exvesd the sum of $100,600,00."
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Such section does not say that the deposit sbhall
be made out of assets separate from and in addition to those
assets used in payment of capital stock, ¥Yqu will notioce
that Section 10 requires the sccumulation of certain reserves
separately end apart from the oapital of the ecompeny, That
the Leglslature failed to make such & requirement es to the
deposit under Section 6 is significant.

Neither does Seotion 6 require specifically that
the deposit be made out of capital assets, It merely measures
the amount of the deposit by the - emount of the suthorized eapital.

In answer to subdivision (a) of question No. 3 you
are adviseé that the deposit may be made out of any assets
avallable which otherwlse meet the requirementsz of sald Sece
tion 6 of Artiole 1302a,

In connection with subdivision (b) of question 3
we call vour attention to the rule that separate provisisons
‘of a statute will not be construed as conflicting if suech
construction can be reasonably avelded,

¥We al80 cull t¢ your attention the fact that at the
time of the emendment to Section 2 (Acts of 1933; 43rd lLeg.,
P, 750) whioh refers to the Commissioner of Insurence there
was no officer in Texas by that title. The statute refsrring
to such office was repealed by the Acts of 1927, 4Otk leg.,
Ps 329, which created the Board of Insurance Commissioners,
All powers, duties, and prerogatives of the Commiasioner of
Insarance had prior to 1933 been transferred to the Board of
Insurance Commissioners by Article 4862a, Revised Civil Stat-
uates, It seems reasonaple therefore that the reference in
Section 2 to the Commissioner of Insuremce was intaended to
be to the Boerd of Insurance Commissioners., This fact, in
conneotion with the reference to Section 6 of the Act, indi-
cates that 2ll such deposits should be kept as provided in
sald Section 6. We ses no compelling resson for keeplng the
individual deposits in different mmnners. We see nothing to
require th&t the deposits be kept under ioant,control of the
State Treesurer and the Board. Subdivislon (b) of question
3 12 answered in the negative,

In subdivision {d) of queaticn 3 the phrase "“or
other obligetions" is too indefinite to form & besis upon
which this office can formulate an opinion and thia opirnion
will attempt t0 answer such guestion by disregerding such
phrase and oonsidering the question with such phrase omitted,

Seotion 6 of Article 1302a provides that the de-
posit shall be "elther cesh, or first mortgagze notes ar sueh
other securities as sre now admissible for imvestment by life
insurance companies under the laws of this state,” ' _

The reference to securities which are admlssible
for investment by life insurance ocumpanies refers in our
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opinion to Article 4725 of the Reviaed Oivil Statutes which
specifies the securities in which such eompanies may invest,
Such statute begins as followsi i

"A 1ife insurance company organized under
the laws of this state may invest in or loan up-
on the followlng securities and none others,”

It 1s true that Artiocle 4736 sets out certain con-
ditions under which such oompanies may holé and convey real
estate, but such artiocles does not refer to such real estate
as an inrestment. .

It is therefore our opinion that we musf look teo
Article 4725 to determine the "other sescurities" referred
to in Section 6 of Article 1302a, '

Said Artiscle 4725 authorizes the investment in
first mortgage loans as followsi

"It may slso make loans upon first llens
on rea) estate the title to which is velid end
the valus of which is 40X more than the amouns
loaned thereon," '

There are other requirements as to insurence on
buildings constituting & part of the value of such real es-
tate., There is no requirement that the security for such
real estute loans be located in Texas, :

While Artiole 4726 authorizes investment in real
estate loens it does not euthorize the purchese of resl es«
tate 88 en investmsnt. In this eonnection you are referred
to our opinton No, 0-45%56 addressed to ycu and holding that
i;al estate 13 not e "security" within the meanint of Artiecle

20,

In conneetion with subdivision {e¢) of question 3
you are sdvised that the deposit required in Section 6 of
Article 1302a maey lawfully oonsist of notes seoured by first
l4iens on real estate, end it is Lmmaterial for the purpose
of such deposit whether sueh real estate is loocated in Texas
or in some other state 4in which the eompany {8 permitted to
operate, : '

It 1s further our opinion thet such deposit may
. not lawfully consist of the real estate itself regerdless
~of the losation of auch real estate,

Your question No, 4 resds as follows:

"Is the 5% reserve of the gross premiums,
prescribed in Section 10 of the Aot, applicable
to premiums upon businese outside of Texas?
And 1f so, and 1f you should held that the com-
panies may lawfully charge, or that this Board
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may lawfully prescribe, premium rates for title
insurance risk written on property outaside of
Texas different from premium rates so prescrided
or charged in Texas, then is suoh 5% premium re-
serve on preniums from busineass outaide of Texas
to be computed upon the premfumz actuslly charged
and recelved upon such foreign business or upon
the dirferent restes &8s presoribed by this Com~

~ mission and chzrged upon Texss business, whether

=" higher ar lower then the foreign rates?"

Sald Section 10 of Artiole 1302a reads in part as
. follows:

"Every compeny doing ¢ title insurance busi«
ness under the provisions of this act shell set
aside annually as a reserve 5% of its gross pre-~
niums s0 colleeted, before sny dividends are
peid, the totalas of such reserve shell never -
bgofequired to exceed a total reserve of $100,-

0 .00. '] * .ﬂ

Such provisien requires the acsumnlation of & fund
for the protection of poliecyholdere anl should be construed
80 83 to best aceomplish that purpose, The latter part of
Section 10 providest

"Funds accumulated under this provision
shall never be used for the payment of any ob-
llgation other than those connested with title
insursnce, and, in the event of the insclvency
of & oompeny, the fund heredby provided shall de
used to protect title insurence poliayholders
even though there be no accrued title insurance
oclaims and even though there be unpald ohlige-
tions of other sorts.”

You will note that the latter quctetion does not
gay that the funds shall be used to protect Texas title in-
surance policyholders, but merely says “title insurance
policyholders,” If the funmd 1s for the protection of all
policyholders it could concelvably be very inadequate for
that purpose 1f the company d4id a large Wisiness ocutside of
the State and the reserve was accumnlated from Texzs business
only, The statute does not say that the reserve shall be set
aside from premiums on Texes business only.

It is our opinion that the 5% reserve provided in
8aid Seotion 10 of Article 1302a should be set aside from
all premiume actually colleocted. :

Your Question No, 5 reads as follows:

"Are oompanies operating under Article
1302a properly taxable under Article 7084 or
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7064% It has been the construction of this De-
pertment so far that 1302a companies are all
taxable under Article 7084 and that Chapter 18
casualty companies doing a title insurance
businesa ere taxable under Artiole 7064, 1Is
this construction correctt”

Section 7 of Article 1302a, reads as follows:

"The general lsws aspplicable to payment of
£11ing rees and franchise taxes of corporations
having a oapital stock are hereby made epplica~
ble to corporations ocoming under the provisionsa
of this act. Domestic corporations operating
under this law shall not be required to pay pre-
nium taxes,"

Artiole 7064 of the Revised Civil Statutes Pro-
vides in part as follows:

*Ivery insurance corporation, lLloyd's, ar
reciprocals, end any other organmization or ocon=
oern transacting the business of fire, marine,
marine inland, acelident, oredit, title, live-
stock, fidelity, guaranty, surety, casualty, or
any other kind or ocharaoter of insurance busi-
nese other than the business of life insurance,
and other than fraternal henefit assooietions,
within this State at the tims of filing its ane
nual statement, shall report to the Board of In-
surance Commissioners the gross smmount of premiuns
received upon property located in this State or
on risks located in g State during the pre-
mium taxes."

Article 7064 of the Revised Civil Statutes pro-
- v4des in part as follows: '

"Every insurance corperstion, lloyd's, or
reciprocals, and any other orgenization or con-
cern transacting the business of fire, marine,
marins inland, acoldent, credit, title, live.
stoek, ridelity, guaranty, surety, casualty, or
sny other kind or character of insurance busi-
ness other than the business of life iasurance,
and other than fraternal herefit ssacclations,
within this State at the time of filing ita an-
nuel statement, shall repart to the Board of 1In-
surance Commissioners the gross smount of premiums

- received upon property located in this State or
on risks located in this Steate during the pre-
ceding year, and each of such insurance carriers
shall pey an ananusl tex upon such gross premium
receipts as follows: , . ." . '
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You will note that this statute levies & tex on in-
surance oarriers generally with certain sxceptions which tax
is based on gross premium receiptis. Ve are of the opinion
thet the tax levied by Article 306a is the premlum tex re-
ferred to in Section 7 of Artiocle 1302a and that domestic cor-
porationa opereting under Article 1302a are not required to
pey the tax levied by Article 7064,

It is true that Article 7064 has been re-enacted
with certain amendments since the pessage of Article 1302a,
“but in our opinion such action did not affect the speclal pro-
vislon of Section 7 of Article 1302a regarding payment of pre-
mium texes, In this eonneotion it is significant that at the
time of the original enactment of Article 1302a (effective
date, February 29, 1929} inoluding said Seotion 7, the pre-
mium tex statute then in force, (Aots 1911; 32nd Leg., oh,
108, H. B, 292) provided for sush a tax on insurance companies
doing & title insurance buslness,

It 48 further gur opinion, and you are 20 advised
that in accordance with Segtion 7 of Article 1302a, all cor-
porations coming under the provisions of Article 1302a are
taxable under Article 7084 whioh provides for general frane
ohise taxes on earporations,

Are Chapter 18 casualty companies doing a title

- insurence business taxable under Article 70647 The answer

to suoh question depends upon whether or not such companies
are “operating under® Article 1302a 80 as to bhe exengt ed from
the premium taxes by the terms of seld Section 7.

It is true that such casualty companies operats
under the supervision of the Board of Insursnce Commission~
ers as provided in Article 1302a so far as the rates and
pollcy forms used in their tltle insurance business 1s oon-
cerned, But under the provisions of Articlie 4989 the issu~-
ance of title insurance is only one of the numerous purposes
for which such companies may be incorporsted. Such casualty
compaenies are subjeot to the numerous statutory provisions
of Chzpter 18 of the Revised Civil Statutes entitled "Genereal
Casualty Companies" and therefors operate under Article 1302a
only to a limited extent,

It 18 our opinion and you are so advised that Bec-
tion 7 of Article 13028 does not exempt general casualty com=
panies organized under the provisions of said Chspter 18
from the taxes imposed by Artiole 7064 even though such com-
penies are authorized to write title insurance &8 well as
gensral casualty iansurence,

Your question No, 6 reads as followsi

"Section 7 of Article 1302a refers to and
adopts the ‘general laws applieable to payment
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of £iling fees and franshise taxes of corpora-
tions having a capital stock,' This iz the pro-
vision on which we base our comolusion, embodied
- 4n question 5 above, that the franshise taxes
are to be applied as provided by Article 7084
rather than 7064, Insofar as filing fees are
concerned, however, does this provision refer
to and edopt Article 391lL or does it adopt Arti-~
cle 3920 as applicable to these companies?”

Article 3914 of the Revised Civil Statutes sets out
sertain fees which the Seoretary of Jtate is authorized and
required to charge, among whioh 18 the following:

"Upon f1ling esch sharter, amendment or
supplement thereto, of a private corporation
ocreatec for any purpose intended for mutuel pro- '
£it or benefit, & filing fee of Fifty ($50.00)
Dollars, provided that if the euthorized capital
stock of said carporation shall exceed Ten Thou-
sand ($10,000,00) Dollars it shell be required
to pay en additionel fee of Ten ($£10,00) Dollars
for ssch additional Ten Thousand ($10,000,00)
Dollars of its capital stock or fractionsl part
thereof after the first.™ :

Article 3920 of the Revised Civil Statutes sets out
oertain fees to be charged snd received by the Board of In-
surance Commissioners whiah fees inaclude the following:

"For riling sach declarstion or certified
g;gy of the oharter of an insuranece oompany -
.00, %

Both of the above quoted proviaions were in effect
when Artiocle 1302a becams effeotive,

Section 7 of Article 1302a is set out in the ans-
wer to your question No. 5. BSection 8 of such article reads
a8 followst

The echarter of carporations incerporated
hereunder, and the amendments thereto, shall bdbe
filed with the Board of Insurance Commissioners,
which seid Board shall eollsct from the sald
ocmpenies filing fees and frenchisze taxes re-
guired by law,"

It is clear that the filing fees, by whatever stat-
ute determined, are to be colleeted by the Board of Insurance
Commissioners, On first consideration it weuld seem logical

that the fees to be collected by the Board should be determined

by Article 3920 which enumerates and sets out the fees to be

collected by suoh Board. It is also true that our Suprems Court

in the case of Daniel v, Tyrrel & Garth Investment Company, 93
S. W. {24) 372, expressly aaid:
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. "™P{tle insurance is a kxind or type of in-
surance,”

But we are faoed with Seotion 7 uhich speoiriés:

"Genersl laws applicable to filing fees and
franchise taxes of corporetions having a eapital
stook."

' Artiole 3914 above quoted sets out the filing fees
for corporations generally. Certainly Artiocle 3920, so far
as the filing fees of corporetions ere conserned, is not so
general as Article 3914, because Artiocle 3920 rixaa the fil-
ing fees of insurance ocompanies apd no other kind of corpara-
tions, The Legislature has thus menifested its intention
that the companies inocorporated under Article 1302a ahall pay
the larger filing fees fixed by Article 3914, The reason for
such intention 1s apparent from the nature of compenies in-
corporated under Artiocle 1362a, Such corporations may be
created for a number of purposes in addition to the insuring
of titlées, They mmy engage in an abstiract usliness, asocumi-
late and lend money, and act as & trustes, The specifio pur-
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poses for which they may be lnoerporated are set out in Section

)l of Article 1302a, Since such corporations may be incor-

g::ated for such purposes in eddition to the lszsuance of title

wrance, it 1s reasonadble thet they should be required to

pay the lerger filing fees required of sorporations generally.

You are advised that the amount of the filing fees
of companies incorparated under Article 1302 should be de-
termined by the appliocation of Artiole 3914 of the Rovisad
Civil Statutes of Texas,

Your question No. 7 -reads ss follows:

"Since by the 1929 Aet (Art, 1302a) these
companies have been recognized as insurance com-
penies ané removed from control of the Secretary
of Jtate gnd put under the Jurlsdiction of this
Board, is our construction correct that this makea
thes provielons of Article 4705 applicable as to
requirements for eligibility of securities in
whish the capital stock of 1302a companles may
be invested?"

e also set out herein the portion of your supphe-
mental request which deals with question No, 7. Sueh portien
is as followa:

"In connection with question Neo, 7, the at~
torney for the Company earnestly contends that
because of 'the peculier wording of Sections 6,

7, and 10 of Article 1302A, Article 4705 has nﬂ
application'’ to and does not govern the eligibil-
ity of the types of securities iz which this Com~
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. pany may invest or initially g:i its eepital
-atosk funds, He, therefore, o8 the positian
that all of the securities listed in the sshedule
acoompanying .the arfidevit of the incorparators
are eligible under Article 13024 and especially
Sections 6, 7, and 10 thereof, Article 4706
governs the invesztment of funds of stoek insure-
ance ocompanies other than life, health and acei~
dent compenies, over and above thelr capital stook
funds; and, of course, whether Artiole 4706 is

ag;licable, to this Company will depénd upon

whether Artiocle 4705 is appliesble to it, This

Department is going to require the Company to
ay in iaitially & surplus fund of at least

?5.000.00 {which will probably result in lewer
ng its capital stock to $100,000) ‘before gx

corporating and liocensing it; and, thersfore, we

will have directly involved also the question

of whether Artisle L706 is applicable to such

surplus, We, therefore, desire to lugslannns

question No. 7 by inquirkng whether 4706 is ape
plicsble as to this Company in the investment

of its surplus funds over and above its authorw

{2ed capital stoek fund,"

As vie understand your quesiion Wo, 7 as supplement-
od it mey bde re-stated as followe; Does Article 4705, Revised
Civi) Statutes, govern the eligihlility of property that.ailiy be
initially roooivod in peyment of the eapital stosk of this
carporation and does Article 4706, Revizsed Civil Statutes,
govern the eligiblility of property in whish its surplus fuonds
way be invested? : _

That tiltle insurance 13 a type of insurance is no
longer en open gquestion since the case of Danlel v, Tyrell &
Garth Invesiment Company, supra,

Article 47Gf of the Revised Clvil Steputes wilch
reads as followst =3

"The capital stosk of any such insurence com=-
pany, except any writing Life, Health, and Acoi~
dent Insurance, shall consist:

"l, In lawful meney of the United Statesy
w .

- "2, In the bomds of this Btate or any sounty
or inccrporated town or city thereof, or in the
stock of any national bank; or .

"3, In first mortgages upon uninoumbered
real estate in this State, the title to which ia -
valid, and the market value of whioh is not less
‘than forty (40) per cent more than the amount



807
Hon, O. P. Loskhart, page li

loaned thereon, If sny part of the value of sush
real estate 1s in buildings, such buildings shall
be insured againat loss by fire for not less than
sixty (60) per eent of the value thereof, with
loss plause pgyabls to such eompany, rrovided,
that the provisions of this Article, with res-
pect to the value of real estate, compared to

the amount loaned thereon, shall not apply to
loans secured by resl estate whioch are insured

by the Federsl Housing Administrator.”

is found 4n Chapter 2 of Title 78 of the Revised Olvil Btate
utea, Chapter 2 is entitled "incorpoaration of Insurance Come
panies,” The words "“any sueh insurasnce company" eontained §

Artiocle 4705 refer baok to corporations formed unler Artiols

4699, Revised Civil Statutes, which is styled "Formation of
Companies™ and to Article 4700 styled "Articles of Incorpora~
tion.™ Articles 4599 and 4705 are found, with the exception

of ocertain later emendments not pcrtin-n% here, in the Re~
vised Statutes of 1895 as Articles 3028 and 3034 unler the
chaptcr also styled there "Incorporation of Insurance Come
panies,* In duscussing Article 3028 of the Revised Statutes

of 1895 and the title on insursnce therein contained our Sup-
reme Court in the ease of State v, Burgess, 109 S, ¥, 922,said: .

"Je are thus lead to the conclusion that
Article 3028 in 1ts origin was, as in its languuge
it 18, a general provision applicadble to all in-
surance ocorporations execept such as may be exclud-
ed by Articles 3996."

Ir Artiole 3028 (now Article LG699) is a general statute 1t
reasonably follows that Articles 4705 and 4706 in the same
title are statutes of a similar nature, ¥rom the above we

are lead to conclude that Artisle 4705 1s intended ss a

eral statute governing the capitsl stoek requirements of in-
surance corporastions having a eapital stook unless such cor-
porations are exempled from its requirements by its own terms
or the terms of some othexr Artiecle,

The attorney for the incerporatcars seems to cenceds
that Artlele 4705 and Title 78, Chapter 2, are apglieablo to
insurence corporetions generally but conteands es follows:

"The Etatutes applicadble to the formation
of corporations generally (Section 57, art.
1302, of the kKevised Statutes) permitted the in-
corporation of guarenty title companies without
supervision of any kind or charscter insofar as
the Boerd of Inswrance Coumissioners was con- )
cerned up until passege of Artiele 1302a in 1929,
Consequently, the general incorporation statutes,
including the statute governing the capital
stoek requirements of sll private corporations,
governed and oontrolled title guaranty companies
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up until the time of the paallgp of Article
1302-. Article 1302a changed the applicatien
of the gemsral ingorporation statutes only in
the partioculars therein set out., We £ind mo
reference of any kind or charsoter in Art, 1302a
to Art, 4705 or any other srtiocle of Title 78,
Chapter 2 appliocable to insurance corporations
generally,"

One of the partioculars im Artiele 1302a, Revised
Civil Steatutes, which changes the apfllcation of the general
incorporation statutes is the provision in Seotfon 23 that ne
further corporetion shall be chartered under subdivisioa 57
of Article 1302 which is the general statute set out the
purposes for whioh private corporations may be chartered, Sush
provision seems to cate the intention of not allow the
creation of title insurance compenies under the gensral o~
poration statutes, When the lLegislature wished to mmke tiw
general laws regarding filing fees applicehle to title insure
ance corporations it 4id so b{ express provision, It is not
unreasonable to presums that the lLegisleturs, 1f it wished to
make the general incorporation statutes, rether thaa ths ine
surance in aration statutes, applieable to an insurance
corporation, it would have done so0 by express provisien,

It ia true that corporations formed undexr Artiele
1302a mey have purposes other than the issuance of title im=-
surans® poliocies, The compiling and selling of abstraots of
title is not insuranse. Yet the Aet clearly treats sugh
sorporations as insurance corporations, The words "insure®
apnd "title insurance™ ere used repsatedly, The Board of In~
suranoce Conmissioners hes large pewers of regulation over
sueh corporetions, Thelir charters must de filed with the
Board, Under certain conditions the Board may reveks such
corporation's certificate of authority, The Aot evidences a
general intention to remove title insurance conpanies from
the olass of private corporations generslly and place them
in the olass or status of insursnce corporations,

The mere fact that Artiele 1302s appesrs in Ver-
non's Annotated Civil Statutes under the title on private
corporations generally has no signifiocance, The Act was
passed since the revision of 1925 and the Act does not dese
ignate in what shapter of The Revised Oivil Statutes it should
be placed, . .

The appliocation of Article 4705 and 4706 to title
Ansurance companies will not nullify the provisions of Seo-
tion 2 of Artisle 13028 whioch allows investment of a certain
portion of the capital in an abstrast pleat or plants, Arti-
ole 4705 merely preseribes the initial requirements of cepi~
~ tal stock, It does not provide that the eapital Ve constantw
1y maintained in thet eondition., Tha termez of both Articelea
mnuet give way when in confliet with the terms of Article
1302a which 18 the more recent and mare particular statute,
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: In answer to question No. 7 it is the opinion of

- this department and you are so advised that Article 4705, -
Revised Civil Statutes, is applicadble to determine the ini-
tiesl capital stook requirements of a title insurance eorpora-
tion to be created under Article 1302a, Revised Civil Stat-
utes, 6nd that Article 4706, Revised Civil Statutes, governs
the investment of its funds over and above its paid up ocapital
stoaok, &and it is further our opinion thet sugh artiocles are
applicable only insofar as they do not coaflicet with eny pro-
visions of Article 1302a, Revised Civliy Statutes,

In'achordance with the directions in your supple-
mental request, question No. 8 is omitted from this opinion,

Your question No. 9 conteinsd in your supplemental
letter consists of twelve subdivisions snd such question, to-
gether with the explanation in connection therewith, reads as
followss ‘

*"In studying the schedule of assets 2o~
compenying the arfidavit of the incorperetors,
‘which assets will be tendered in payment of
eapitel stock and surplus (before actual file
ing, the charter will probably be rewritten so
es to divide these essets up into a mfnimum of
€100,000 capital stock and $5,000 surplus) we
observe thet the assets are affirmatively dis-
closed to emhrace (a) fee titles to reel e=tate,
(b) real estabe purchams contraets, and (:lrnotol
or other monstary obligitions Aecurjd by rirst
lien upon real estate, some of all-thres of
which are loeated in the State of New Mexico
and some in the State of Texas, Of course, bHe-
fore either chartering or lisensing this Come
pany, this Department will discharge its res-
ponsibility of determining whether ar not the
assets so listed in the schedule to the affida=-
vit are aoctuslly velid fes titles, real estate
purchase contraste and obligations secured by
first liens upon real estate, end the location
thereof (whether in Texas ar New Mexloo) and the
value thereof. But, for the purpose of deter
mining the legal eligibllity of the various
classes of esseis so tendered in payment ef
the euthorized eapital stock and the surplus
funds which msy bde set up initlelly in incer-
porating this Company, we ask you to aanswer Spew
cifically the following questions in addition
to those propounded heretofore, regardless of
whether you hold Artiecles 4705 end 4706 appli~
gable, or whether you hold Article 13024 or some
other article or articles of the statutes appli-
cable, with referense to the investment of the
ecapital end surplus funds of this Campany:
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"i, Are fee titles to real estate situat-
ed in Texas e¢ligible to be received in payment
of the oapital stook funds of this Company?

"B. Can fee titles to rekl estate outside
of Texas be received in payment of capitel
stook of this Company?

"G, Can fee titles to reel estate ${n Texas
be acoepted in payment of surplus funds of this
Company?

"D, OCan fee titles to reel estate outside
of Texas be accepted in payment of surplns of
this Company?

"E. Canreal estate purchege contracts up~
on real property in Texas be scoepted in pnmnt
of sapital stosk of this Company?

%y, Can real estate purchase oontrmcts .up-.-
on real property situated cutside of Texms be
sccepted in paymemt of gapital stock or this
Company?

"3, Oan real estate purchase ocontracts up—
on property outaide of Texas de accepted in
payment of surplus of this Company?

*K. Can real estate chase eontrlcta 1}
on real property outside Texas bLe scoepted
payment of surplus of this Company?

*I. OGan notes or other monetary obligations
seoured by first liens upen real eatate in Texas
be received in pamnt gapital steok of this
Gmnpany? :

"y, Can notes or othor obligations securpd
by first liens upon real estate situated outside
of Texss be received in payment of capital stosk

of this Company?

"K. €Can notes or other obligetions secured
by first liens upon real estete situated in Texas
be received in payment of surplus of this Company?

"L, Gan notes and other obligations secured
by first liens upon resl sstate slituated cutside
of Texas bde received in payment of the surplun
of this Company?®"

We 4o not attempt to answer subdivisicns E,F,G and
" H, since the term "real estate purchease contracts* does not
give this department suffloient faots on whicsk to bese an opinion,
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- Also we will disregard the phrase "or other monetary
obligations® eontained in subdivisions I, 7, X, and L, because
~ sugh phrase is $oo indefinite to be the basis of an opinien,

Subdivisione A and B of question No, 9 are answered
in the negative, See Artiocle LT705, Revised Civil Statutes,
heretofore quoted, . '

Subdivisions U end D of question No, 9 are mot in
our opinion answered by the terms of Artiole 4706, whioh
reads in part as follows!

"No company, exeept any writing life, health,
and acoident insurance, organized under the pro-
visions of this chapter sball invest its
over snd above its pald up eapital stock in any
othcy manner than as followss , . ."

It i3 trué that direct investment in res) estate is not per-
sitted by the terms of such artiele, But as we construs your
letter and question the real sstate in this case is to b
conveyhd to the ccmpany on insorporstion as a gift or ¢on~
tribution, The acceptanss of sueh contribution is not an ine~
vestment within the meaning of Artiole 4706 which iz a pro-
teotive statute, Webster defines ths word "invest" asg fol-
Im' -

"I'o ley out (money or eapital) in bnsinsﬁn
" with the view of cbteining sm income or profit.”

- Therefore our holding under question No. 7 does not mean that
Article 4706 im decisive of the situetion presentsd in sub-
divisions O end D of question 9., However, Article 471§ une
dexr the title on insuranoce provides that the laws govurning
eorporations in generel shall agply to and govérn rance
sorporations incorporeted in this state insofer es the same
are not inconsistent with such title, In thlis connection we
direot your attention to Article 1360 whioh reads ss follows:

®All private sorporations authorized dy - .
the laws of Texas,-to 4o business in this state,
whose main purposs 13 not the agquisition or
ownership of landse, which have or may soguire
by lsase, purchase or otherwise more land than
is neceasary to emédle them to oarry on thelr
business, shall, within rifteen years from the
date seid land may be acquired, in good faith
sell and convey in fee sixple all lands s0 dow
quired which are not necessary for the transaé¢e
tiog of their bdusiness,” : -

Apd to Article 1364 which reads &s follows: .

, "All corporations holding lands socntreyy
to the pravfizonn of this law abal) hold the



| 212
Hon. 0. P. Lockhart, page 19

same subject to forfeiture amd escheat proesed-
ings, The Attorney General, or any distriet or
oounty attorney, when either of them has reason
to belleve that corporation is holding lands
in violation of this law, shall institute suit
in the name of the State of Texas, in Travis
County, or in any county in Texss where sueh
corporation may have an agent, or in any county
where any part of the land mn{ be situated,
against such corporation, as is provided for

the eschecat of estates of deceased persons
dying without devise therec! and having no heirs.”

In the oaze of Camphbell v. Hood, 35 S, w, (24) 93,
{Com. App.) Dec.) the ocourt seld:

"For many yeere it has besn the established
poliey of our state to prohibit corporetions,
with ocertein exceptions, from esoquiring lanmd.®

T™e ocourt further said:

"It is true, as argued b{.th. plaintires
in error, thet if the ocorporetion has consummat
ed the deal by sequiring the lands no one oould
heve questioned its title exoept the state.™

We can find no law requiring the refusal of & gor-
porete charter because it i3 likely thst such corporation
may acquire by contribution lands whieh it is not allowed to
hold, therefore the question invelved in subdivisions C and
- D as to the corporestion's right e lask of right to rsceive
end hold such lands is now largely academie, It should be
detearmined when 1t actually erises by proper proceedings un-
der the terms of Artiole 1364 above gquoted,

Subdivision I of guestion No. 9 iz answered in the
arfirmative provided such first lien notes on Texas reslty
meel the requirements of Artiole 4705, Revised Oivil Statutes,
as to the value of the security, fire insursnce, ets,

Subdivision J of question No. 9 is answered in the
negetive beceuse Article 4705, Revised Civil Stetutes, spesi-
fies first mortgage notes on real estate in this State,

In answer to sudbdivisions X end 1. of gueztion No, 9
you are edvised thet for the same reasons set out above in the
discussion of subdivisions C and P we do not paes upon the
cerporation's right to recelve by omntributions and there~
after held such first lien notes eas & part of its surplus.
However, your attention is directed to Section (b) of Article
4706 authorizing investments of surplus funds as follows!

"In bonds or first liems on unincumbered
Teal estate in this State or in any other Stats,
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eountry, or provinse in which suoh company may
be duly licensed to gonduct an insurance business,
snd providing in each instance such real estate
shall be worth at least ferty (40) per cent more
than the amount loeaned thereon, The value of
suoh rea) estate shall be determined by a valua-
tion made under oath by two (2) freeholders of
. the oounty where the real estate is located, and
if the buildings are oonsidered & part of the
value of the reasl estate, they must be iasured

- against loss by fire for not less than aixty (60)
"per cent of the value thersof, with loss-payable
‘elause to sush oompany." o

You are therefore adviszed that a title insurance com-
peany may invest its surplus funds in first lien notes on un-
inounbered real estzate esither in this State or any other state
in whieh it 48 Auly licensed o conduct an insurance business
provided the other requirements of Article 4706 are satisfied.

Trusting this opinioa will 2id fn the determina-
tiog eg the problems bhefore you, we are ,

Yours very truly
ATTORNEY GENERAL CF T;I]S

By /8/ Donald Gay
' Assistant
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